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Flags and the Law in England

John CARTLEDGE

Abstract

This paper explores how the British generally have a
quite relaxed attitude towards their flag. There is no
specific national flag law in England, but many other
branches of English law have a bearing on
flags. These include constitutional, heraldic, crimi-
nal, copyright, standards, road traffic, military, mari-
time, ecclesiastical, consumer protection, diplomatic
and land use planning law. This paper explores each
of these, and concludes with some thoughts on what
the British attitude to flags may reveal about the
country's collective personality.
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Introduction

This presentation offers a general introduction to the
role of the law in governing the design and use of
flags in England. But it is not a definitive exposition
of the topic, and those affected by any of the issues
discussed should refer to the actual wording of the
statutes and regulations cited and, when necessary,
seek legal advice from an appropriately qualified
source.

The term “law” is used in a fairly broad sense in the
title of this talk because in England, unlike many oth-
er countries, there is no single body of flag law as
such. Occasional mention of flags has been made in
the statute book over the years—which is hardly sur-
prising, given that its earliest operative contents date
back to 1267. But these legal provisions do not
amount to a comprehensive code governing all as-
pects of the design, manufacture, ownership, use, and
misuse of flags, and nor is there any single body re-
sponsible for arbitrating and enforcing such rules as
do exist. Much of what is often incorporated in flag
acts elsewhere is, in England, a matter of custom,
practice, and protocol.

What follows relates specifically to England. Some
of it does also apply in one or more of the other three
British nations, and much of it applies in all of them.
But there are also major differences between them,
thanks in part to the process of legislative and admin-
istrative devolution which began just over a century
ago in the case of Northern Ireland, and which has
been extended much more recently both to Scotland
and to Wales. But this is only “in part” because there
are other differences which long predate the creation
of the British state—in the guise of the United King-
dom—in 1707, and which are administered by institu-
tions such as the College of Arms which can trace
their history back to well before that.

So, which branches of English law have a bearing on
flags? Relevant material can be found in at least
twelve of them:

e Constitutional law
e Heraldic law

e  Criminal law

e Copyright law

e Standards law

e Road traffic law
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Figure 2. The Act of
Union 1706.
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Figure 3. Queen Anne receives the Act.

e Military law

e  Maritime law

e Ecclesiastical law

e Consumer protection law
e Diplomatic law

e Land use planning law

Constitutional law

There are only two statutes classified under this head-
ing which reference flags. The first version of the
Union flag (combining the red cross of England’s
patron saint George on a white field with the white
saltire of Scotland’s patron saint Andrew on a blue
field) was introduced in 1606 by royal proclamation
purely for naval use (fig. 1). But over time it was
adopted more widely, and the Union with Scotland
Act 1706 provided that (fig. 2):

<R =

Figure 1. The Union Flag of 1606.

T “...the two King-
SW doms of England
, g
1)‘ and Scotland
B shall upon the
first Day of May
which shall be in
the Year one
thousand  seven
hundred and sev-
en, and for ever
after, be united
into one King-
dom by the Name
of Great Britain; and that the Ensigns Armorial of the
said united Kingdom be such as her Majesty shall
appoint, and the crosses of St George and St Andrew
be conjoined in such Manner as her Majesty shall
think fit, and used in all Flags, Banners, Standards
and Ensigns, both at Sea and Land.” (fig. 3)
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Figure 4. The Union Flag of 1801
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Then, 94 years later, article 1 of the Union with Ire-
land Act 18007 also referred to flags, viz:

“... that the said Kingdoms of Great Britain and Ire-
land shall, upon the first Day of January which shall
be in the Year of our Lord one thousand eight hun-
dred and one, and for ever after, be united into one
Kingdom, by the name of The United Kingdom of
Great Britain and Ireland; and that ... the Ensigns,
Armorial Flags and Banners thereof, shall be such as
his Majesty, by his Royal Proclamation under the
Great Seal of the United Kingdom, shall be pleased to

appoint.”

1

The design of the new flag, adding the red saltire of
Ireland’s patron saint Patrick to the existing design
was set out in a Royal Proclamation, dated 1 January
1801 (fig. 4). The Union flag as we now know it was
first flown on that date, and it has been the de facto
British national flag ever since. The Government of
Ireland Act 1920,* which provided for the separation
of the Irish Free State (which is now the Republic of
Ireland) from the rest of Britain made no mention of
flags, so the Union Flag has continued in use una-
mended.

Heraldic law

Heraldry, according to the Encyclopaedia Britanni-
ca,’ is “the science and the art that deal with the use,
display, and regulation of hereditary symbols em-
ployed to distinguish individuals, armies, institutions,
and corporations. Those symbols, which originated
as identification devices on flags and shields, are
called armorial bearings.”

The encyclopaedia goes on to tell us that heraldry
“originated when most people were illiterate but
could easily recognize a bold, striking, and simple
design.
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Figure 5. A medieval knight
with a heraldic shield.
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Figure 6. A complex coat of arms.

“The use of heraldry in medieval war-
fare enabled combatants to distinguish
one mail-clad knight from another and
thus to distinguish between friend and
foe (fig. 5). Thus, simplicity was the
principal characteristic of medieval her-
aldry ... When heraldry was no longer
used on body armour and heraldic de-
vices had become a part of civilian life,
intricate designs evolved with esoteric
significance utterly at variance with
heraldry’s original purpose (fig. 6). In
modern times heraldry has often been
regarded as mysterious and a matter for
experts only.”

That perception has been consid-
erably reinforced by the use by
heralds of a curious private lan-
guage derived from medieval
French and intelligible only to
themselves. The heraldic descrip-
tion (or “blazon”) of the Union
flag, for example, reads:

“Azure, the Crosses Saltires of St
Andrew and St Patrick quarterly
per saltire, counterchanged argent
and gules; the latter fimbriated of
the second, surmounted by the
Cross of St George of the third,
fimbriated as the Saltire.”

Happily, English vexillology has
long since broken free from the
suffocating embrace of the Col-
lege of Arms, the organisation which since 1484 has
regulated all matters heraldic. The only continuing
connection is that if an individual or organisation has
an armorial achievement (or in plain English, a “coat
of arms”) and wishes to display it on a banner or
standard, i.e., a flag, the College of Arms could claim
jurisdiction in any dispute about the ownership of that
design and their entitlement to use it (fig. 7).

Technically the College has the right to give effect to
its rulings through the Court of Chivalry, which is the
body that was set up in ancient times to deal with “all
matters relating to nobility, knighthood, and gentili-
ty.” As it ceased to sit in 1735, its contemporary rele-
vance may be questioned. But it still exists, and it
was revived in 1954 to arbitrate in a one-off test case
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Figure 7. These images show the heralds in the funeral processions of Queens Elizabeth I and II. Given that the events they depict

were 419 years apart, the similarities between them are striking.
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in which the City of Manchester successfully chal-
lenged the right of the Manchester Palace of Varieties
to display the city’s coat of arms on its fire curtain.’

Although technically ownership of the right to use
certain flags comes within the legal jurisdiction of the
College of Arms, because they are of heraldic origin,
in practice the vast majority of flags in everyday use
have no such origin and are entirely beyond the Col-
lege’s reach. But the College of Arms does provide
one service which is of relevance to vexillologists,
and that is that it is used by the government to an-
nounce the days on which government offices are
expected to fly flags to commemorate particular
events or anniversaries, usually with some monar-
chical connection.’

Criminal law

The provisions of the criminal code which may have
a bearing on the use of flags are those which relate to
hate speech and terrorism.

Under the Public Order Act 1986,% as amended by the
Racial and Religious Hatred Act 2006 and the Crimi-
nal Justice and Immigration Act 2008, it is an offence
to display (or possess with the intention to display)
any written material intended to stir up racial or reli-
gious hatred or hatred on the grounds of sexual orien-
tation (or which is likely to have this effect). The Act
also stipulates that a person commits an offence if
they display any visible representation which is
threatening, abusive or insulting, with the intent to
provoke a breach of the peace or whereby a breach of
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Figure 8. Proscribed flags:
Al Qaida and National Socialist Order.

the peace is likely to be provoked. Flags can be in-
cluded within the terms “written material” and
“visible representation”.

Under the Terrorism Act 2000, the
Home Secretary may proscribe an
organisation if he or she believes it
is “concerned in terrorism.” This
means that the organisation com-
mits or participates in acts of terror-
ism, prepares for terrorism or pro-
motes or encourages terrorism
(including the unlawful glorifica-
tion of terrorism). If an organisa-
tion has been proscribed under this
act it is then an offence (inter alia)
to carry articles—which could be
flags—in public which arouse rea-

sonable suspicion that an individual
x is a member or supporter of the
organisation in question. There are
currently 81 organisations which
have been so proscribed. These
include, among many others, Islam-
ist groups such as Al Qaida and
fascist groups such as the National
Socialist Order. Public display of their flags is there-
fore prohibited (fig. 8).

Copyright law

The governing statute here is the Trade Marks Act
1994, which prohibits the registration as a protected
design or emblem anything which includes an unau-
thorised representation of

any of the royal flags (i.e., the personal flags of
members of the royal family), or

the national flag of the United Kingdom, or

the flags of England, Wales, Scotland, Northern
Ireland, or the Isle of Man

if it appears to the registrar that the use would be mis-
leading or grossly offensive, or of

the flag of any country which is a signatory to the
Paris Convention for the Protection of Industrial
Property or of any international intergovernmental
organisation of which one or more of these coun-
tries is/are members.
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The Paris Convention, first adopted as far back as
1883,"" applies to industrial property in the widest
sense, including patents, trademarks, trade names, and
geographical indications. It has 180 signatory states.

There are a couple of curiosities among the references
to flags in this Act. One is that it explicitly prohibits
the use as a trade mark of a flag that has never actual-
ly existed, i.e., that of Northern Ireland; the other is
that it lists the flag of one of Britain’s three self-
governing Crown Dependencies (the Isle of Man) but
not those of the other two (Guernsey and Jersey). It
also creates the opportunity for endless legal disputes
over the point at which the offensive use of a flag
(which is perfectly legal) becomes grossly offensive
(which is not).

Rules relating to patents, trade marks, copyright,
industrial designs, geographical indications, etc,
including the Paris Convention, are administered
globally by WIPO, the World Intellectual Property
Organisation, which is a specialised agency of the
United Nations, founded in 1967. It has 193 member
states, and describes itself as “the global forum for
intellectual property services, policy, information, and
cooperation.”'?

Article 6ter of the Paris Convention for the Protection
of Industrial Property'® protects flags and other offi-
cial emblems of the states which are party to the con-
vention against unauthorised registration and use as
trademarks. The scope of this provision was extend-
ed in 1958 so as to include, inter alia, the flags of
international intergovernmental organizations of
which one or more states which are party to the con-
vention are members. But the article has no retro-
spective application, so that where
two or more countries already use
a near-identical flag (e.g., Chad and
Romania or Indonesia and Mona-
co) neither can be compelled to
change it.

The WIPO register currently in-

Britain) and 32 international organ-

SE T 8 S AR — — WIPO cludes 188 images of flags, drawn
N — NORID from 57 countries (not including
ﬂﬁ%%jﬂ bE/\]B/ﬁ:mﬂm IN;ELLECYUAL PROPERTY

ORGCGANIZ

Vi iNlin=vss Il i PRE
o LETEGRE R A
KARE#ETHL (9) -

Figure 9. Flag of the WIPO.
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isations. Curiously, WIPO has not
registered its own flag—possibly
because the quality of its vexillog-
raphy is so mediocre that this im-
age is unlikely to be stolen (fig. 9).
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Beach Swim Safety Flags

Red flags

Dangerd Never g0 in the water

under any ¢l when
| theredflagis fying.

L Basch Rage apply for UK & Ireland Only

WIPO also maintains a database, called WIPO Lex,'*
containing the intellectual property laws and regula-
tions of its member states. Twenty of these have reg-
istered statutes explicitly regulating the use of their
national flags. Britain has no such law, but it has reg-
istered the Trade Marks Act 1994, thereby bringing
this to the notice of a global audience and thus limit-
ing the scope for commercial appropriation abroad of
its national (and/or royal) flags.

Standards law

Not far removed from copyright law is the body of
legislation and guidance overseen by the Office for
Product Safety and Standards. The General Product
Safety Regulations 2005' offer the basis for ensuring
the safety of consumer goods by setting requirements
and providing a range of provisions to secure compli-
ance. They state that when a product conforms to a
voluntary national standard of the United Kingdom it
shall be presumed to be a safe product so far as the
categories of risk covered by the standard are con-
cerned. The recognised national standards body is the
British Standards Institution,'® whose website con-
tains no fewer than 517 standards that relate in some
way to “flags”.

Closer examination, however, reveals the wide spec-
trum of meanings of the word flag in English which
can include, for example, concrete paving flags, or
“connecting terminal flags for bush-
ings for insulating liquid filled trans-
formers” (i.e., a type of heavy-duty
electrical equipment), or
“repositionable  pressure-sensitive
flags used to mark, flag, and index
documents, books, periodicals. and
so forth”—which is an extraordinari-
ly long-winded way of describing
Post-It notes. And yes, the law really
does say “and so forth”.

Red and yellow flags

This Is 8 Meguarded area and s
the safest area 1o swim,
bodybosrd 8nd Use inflatsbles.

As far as the type of flags which are
of interest to vexillologists is con-
cerned, there are only four relevant
standards. These are concerned with
the materials, requirements, test

10. BMENEIK 22 2K -

Figure 10. Beach Swim Safety Flags.

methods, colour, shape, and mean-
ing of beach safety flags and with
the selection and use of coastal slip-
way safety signs (fig. 10).

YEyF45F)Z | John CARTLEDGE 197



% 30 BEMREIRFEARSFEAIRE - PEILE > 2024 £ 8 H

ERETIA
(I86SEEHLEIE) » T N AMIMYZE "4

EE 0 BAERRUA TERIERER T TR T

ity » DARAILA G H5R
BRI IS - BRE
{303 R 2 e
KR EEETE P
TSRS EREF - SR
B O S MR TR A
INHBEE (GEEE) o fE
NS >
EEE= LW 24k
TN, ) [E=U)
ECOR (EIID) A M
TR P L TR i
it IR (S
R TR - WA BRSBTS - B (5
HABFINLE (S SA%E) (18] BUS T
EER - 1896 B ARSHLEEZE » [19]

R EREEE E N 1298 - SR AR
BRI AABEIRE AR EAE S D - Y
(001588 E (R EIchnd) 1) [20]
A (EAFRE) R R —mEE
A5 - ARG TR - LR EH
FREVAENT > F HLBEREA B SIEDK - B SRRy
[l B [ [(E AT A8 =2~ J3 A8 =2 BB
[l - FEEREE > WONEBAF#ETT
o RESIR L R EERX D —— 2
IRIRECH A AR E 2R W > RISEEN T
TKH—
AR (1A
12) -

Figure 11. The red flag to signal an automobile.
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Road traffic law

The Locomotive Act 1865,'7 better known as the
“Red Flag Act”, was enacted under pressure from the
stagecoach and rail industries to restrict the growing
competition they feared from the automobile industry.
Although its date precedes the
development of oil-fuelled ve-
hicles, coal-powered “locomo-
tives” were in use on public
roads. It limited the speed of
horseless vehicles to 2 miles per
hour (mph) in towns and 4 mph
in the countryside, and required
three drivers for each vehicle—
two to travel on board and one
to walk at least 60 yards ahead
carrying a red flag (fig.
11). This man was required to
assist with the passage of horses
and carriages, and the vehicle
was required to stop at his sig-
nal. The Act survived until 1878, when the Highways
and Locomotives (Amendment) Act'® scrapped the
flag requirement. The speed limit was raised to 12
mph by the Locomotives on Highways Act 1896."

Today the law relating to road vehicles and flags is
rather less restrictive, since the Road Vehicles
(Display of Registration Marks) Regulations 2001%°
merely permit (but do not require) the display of an
image of a flag on licence plates. Such images, if
used, must be shown on the left-hand side of the plate
and be no more than 5 cm wide. Officially, the per-
mitted flags are the Union flag and the national flags
of England, Scotland or Wales. Post-Brexit the Euro-
pean flag is no longer officially allowed, although in
practice it is still quite common to see this—or the
flag of Cornwall or some other county—on licence
plates, presumably to make a political point (fig. 12).

Figure 12. Automobile licence plate flags.
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Figure 14. Trooping the Colour ceremony.

Figure 13. The flag of the British Army.

Military law

The rules governing the military use of flags are set
out in The Queen’s Regulations for the Army?' (first
published in 1731 and periodically revised ever since)
which lay down the policy and procedure to be
observed in the command and administration of the
British army. The present edition will revert to being
titled “The King’s Regulations” when next reissued.
They are made under powers conferred by the
Defence (Transfer of Functions) Act 1964,* and are
prefaced by the following statement as to their
applicability:

“Her Majesty the Queen has been graciously pleased
to approve the following revised ‘The Queen's Regu-
lations for the Army' and to command that they be
strictly observed on all occasions. They are to be in-
terpreted reasonably and intelligently, with due regard
to the interests of the Service, bearing in mind that no
attempt has been made to provide for necessary and
self-evident exceptions. Commanders at all levels are
to ensure that any local orders or instructions that
may be issued are guided and directed by the spirit
and intention of these Regulations.”

The whole of the army has a
flag (fig. 13), and each of its
constituent units has its own
flags, known as the regimental
colours, some of whose designs
include scrolls bearing the
names of the battles and cam-
paigns in which that regiment
or unit has taken part. These
once played an important part
in rallying troops on a battle-
field. One of the best-known
military parades in England
(and possibly the world) is the
annual Trooping the Colour
ceremony, when the colour of
one of the guards’ regiments is
paraded in front of the reigning
king (or queen) amidst much
precision marching and much
playing of stirring music by the
regimental bands (fig. 14).

This takes place annually in
London on the monarch’s offi-
cial birthday in June (he has two
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November when the weather is less likely to be suita-
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Figure 15. The British naval ensign.

] 16. A7 EAEREA Sl _E A HHEY
HfET -

Figure 16. Admiral Nelson’s famous signal on
HMS Victory.

ble for this kind of performance).

The naval equivalent of the
army flag is the white ensign
(fig. 15), flown since 1606 at
the stern of every ship commis-
sioned in the Royal Navy, the
use of which is governed by the
Queen’s Regulations for the
Royal Navy” (which includes
the Royal Marines). The Inter-
national Code of Signals (see
section on Maritime flags be-
low) grew out of the use of
flags as a means of communi-
cation between naval vessels, a
practice which may possibly
date back to the ancient Greeks.
It was formally codified for the
Royal Navy in the 17th centu-
ry, and one of its best-known
uses was to transmit the signal
“England expects that every
man will do his duty”, sent by
Vice-Admiral Nelson from his
flagship HMS Victory as the
Battle of Trafalgar was about to
commence at 11.45 a.m. on 21
October 1805. The same signal
is hoisted on HMS Victory on
Trafalgar Day each year (fig.
16), and the ship still flies the
white ensign at her stern be-
cause—although she has been
in dry dock since 1922—she
has never been decommis-
sioned, allowing the Royal
Navy to claim her to be the
longest serving warship any-
where in the world.

The Royal Air Force has its own version of the
Queen’s Regulations,** and its own flag, showing the
concentric rings (or roundel) of red, white, and dark

blue on a pale blue field (fig. 17). The same colours
are used for the smoke trails produced by the Red
Arrows, the RAF’s aerobatic display team (fig. 18).
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Figure 17. The Royal Air Force flag.
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Figure 19. Military flags “laid up” in a church.
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Figure 18. The Red Arrows’ smoke trail.

Vexi-statisticians may care to note that the army
version of the regulations refers to flags 194 times in
494 pages, the naval regulations do so 728 times in
779 pages, and the air force regulations do so a mere
98 times in 502 pages. The greater number of refer-
ences in the naval regulations reflects the particular
complexity of the rules governing the use of flags on
board ships.

All three sets of regulations contain lengthy and de-
tailed rules relating to the presentation, consecration
and disposal of standards, guidons, colours, burgees,
and pennants (i.e., the various types of military flag),
to saluting with flags, to the hoisting of the royal and
other personal standards, to the use of distinguishing
flags by senior officers, to the display of flags at mili-
tary headquarters and other establishments known as
“flag stations”, to the use of flags on ships, aircraft,
and motor cars, to the half-masting of flags on the
death of the holders of various public offices and of
military personnel, to the use of flags at funerals and
in periods of mourning, and to the holding of “flag
days” for charitable fund-raising.

One especially interesting sec-
tion of the Queen’s Regulations
is that which deals with the
“laying up” of military flags
when their condition means that
they are no longer fit for regular
use (fig. 19). This is often done
in churches but can be done in
museums or other public build-
ings. Flags are laid up in per-
petuity, but when and if they
disintegrate completely there
are detailed rules governing
how the fragments of cloth are
to be cremated or buried, and
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Figure 20. The British red ensign.

how other elements of the flag, such as the pike or
tassels, are to be treated.

The term “flag officer” is used to denote anyone of
sufficiently senior rank to be entitled to fly a flag to
mark the position from which they exercise com-
mand.” A “flagship” is the vessel used by the com-
manding officer of a group of naval ships. Used more
loosely, it is the lead ship in a fleet of vessels, typical-
ly the first, largest, fastest, most heavily armed, or
best known. Over the years, the term “flagship” has
become a metaphor used in industries such as broad-
casting, vehicles, education, airlines, and retailing to
refer to their highest profile or most expensive prod-
ucts and locations.

The Queen’s Regulations are binding on service per-
sonnel, but they are not part of the civil legal code
and therefore observance of their provisions by civil-
ians is a matter of courtesy rather than law.

Maritime law

The governing statute for British-registered merchant
vessels is the Merchant Shipping Act 1995,% which
contains a number of provisions relating to flags. The
most important is that the only
flag which a British-registered
ship is entitled to fly is the red
ensign (fig. 20), unless it has
been specifically authorised by
the government to fly some
other colours. It is a criminal
offence for the master or owner
of a British ship to do or permit
anything to be done (such as
the flying of a national flag) for
the purpose of concealing its
nationality. Similarly, it is an
offence for the master or owner
of any ship which is not a British ship to do or permit
anything to be done (such as the flying of the red en-
sign) for the purpose of causing it to appear to be a
British ship. There is an interesting exception to this,
which is that “no liability arises where the assumption
of British nationality has been made for the purpose
of escaping capture by an enemy or by a foreign ship
of war in the exercise of some belligerent right.”
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It is also an offence to hoist
(without specific authorisation)
on board any British ship any
distinctive national colours oth-
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Union flag with white borders
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Figure 21. The British civil jack.

often seen) (fig. 21), or any
colours or pendant usually
worn or carried by His Majes-
ty’s ships or resembling those
of His Majesty (except as a
courtesy flag when in a foreign port). Every British
ship other than a fishing vessel has a duty to hoist the
red ensign on a signal being made to it by one of His
Majesty’s ships, and on entering or leaving any
foreign port, and—in the case of ships of 50 or more
tons gross tonnage—on entering or leaving any
British port.

In addition to the formal legal requirements of the
Merchant Shipping Act, there is a substantial body of
maritime tradition (i.e., expectations of behaviour
within the seafaring community) generally referred to
as flag etiquette. Details of this are published by the
Royal Yachting Association (RYA),”” and cover such
matters as the size, upkeep and display of burgees,
courtesy flags, signal flags, and house flags, as well
as the non-use of at sea of “land flags” such as the
Union flag, the Welsh dragon, and the crosses of
Saints George, Andrew, and Patrick because these
have special meanings at sea where they can be mis-
interpreted as signal or code flags. The RYA had a
perfectly good ensign but has replaced it with a very
questionable substitute as part of a rebranding exer-
cise (fig. 22).

Ik/A
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Figure 22. Former and current flags of the Royal Yachting Association.
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Figure 23. International Code of Signals.

The International Code of Signals®™ is now main-
tained by the International Maritime Organisation,” a
specialised agency of the United Nations founded in
1958 and with 176 states in membership (fig. 23).
The Code is an international system of signals for use
by vessels to communicate important messages re-
garding safety of navigation and related matters,
which can be sent by various means including flag
semaphore. For the British merchant navy, it official-
ly originated with the Board of Trade in 1855
(although it had been in use by the Royal Navy long
before then) and has been adopted as a world-wide
standard since 1901.

It consists of a standardized alphabet (the letters A to
Z and the ten digits), along with a spoken form of
each letter (to avoid confusing similar-sounding let-
ters, such as “b”, “p”, and “v”), and associating this
alphabet with standardized flags. These have simple
bold designs, and a maximum of three colours,
because it is critically important that they should be
instantly and correctly recognisable from a distance at
sea.

Combinations of these alphanumeric characters are
assigned as codes for various standardized messages.
For example, Alfa means “I have a diver down; keep
well clear at slow speed”, Bravo means “I am taking
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in or discharging or carrying dangerous goods”, Char-
lie means “Affirmative”, Delta means “Keep clear of
me; I am manoeuvring with difficulty”, Echo means
“I am altering my course to starboard”, and so on.*
But once again, as with so much that relates to flags,
there is no formal legal backing for this code—it
works simply because it makes sense to everyone
who may need to use it.

Ecclesiastical law

England has long enjoyed complete religious free-
dom. Everyone is entitled to subscribe to the religion
of his or her choice or, indeed, to none. But for his-
torical reasons that date back to the Protestant refor-
mation in the 16th century and the religious wars of
the 17th, the Anglican branch of Christianity remains
the “established church”, a status which gives it cer-
tain special privileges—not least the right of its 26
most senior bishops to sit ex officio in the House of
Lords. This is despite the fact that only 15% of Eng-
lish adults now identify with Anglicanism, and many
fewer are active followers.

This status also brings with it certain traditions in
relation to flags. These are set out very helpfully in a
Flag Institute publication called
Flags for Churches (fig. 24).>' This
explains which flags (and/or pen-
nants) can be flown on Church of
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FLAGS FOR CHURCHES

‘Lift up a standard for the people

Guldance for the Church of England

24. (BEMR) - BURABTFEATH

England buildings and premises,
when and how they should be
flown, the use of flags as palls on
coffins, and how to look after old
flags. It notes in passing that other
Christian denominations have—and
use—their own flags. But all of this
is guidance, not law, until we come
to the matter of Faculty Jurisdiction.
It is a system whereby the Church
of England and four other major
Christian denominations directly
exercise planning control over
churches and churchyards, in place
of the local planning authority.

Baah LIV w10

Figure 24. Flags for Churches, a Flag

Institute publication.
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Figure 25. Order of the Bath banners in

Westminster Abbey.

25. BT BUITRT R B N R T S B

They do so thanks to two pithily titled pieces of sec-
ondary legislation, the Ecclesiastical Exemption
(Listed Buildings and Conservation Areas) (England)
Order 2010* and the Faculty Jurisdiction
(Amendment) Rules 2019, which exempt these
premises from the normal planning restrictions relat-
ing to historic buildings and conservation areas and
govern what parishes can do without seeking permis-
sion. So it means that, for instance, if a parish wishes
to erect a flagpole in a churchyard or on top of a
church tower, it does not have to obtain planning con-
sent to do so.

But the Faculty Rules specifically exclude the “laying
up of flags, or the removal or disposal of flags that
have been laid up”. As already mentioned, laying up
is the term used for the practice of preserving old mil-
itary flags when their fragile condition requires them
to be replaced. The rules governing this practice are
set out in the Queen’s Regulations, as already dis-
cussed. But churches may also contain other flags,
such as the banners represent-
ing the members of orders of
chivalry awarded by the state as
honours in recognition of mili-
tary or civil merit.

The personal banners of the
Knights of the Order of the
Bath hang in King Henry VII’s
chapel in Westminster Abbey
in London (fig. 25). The com-
bination of the colourful flags
with the intricate fan vaulting
of the roof and the Gothic-
arched windows makes for a
stunning image.

Detailed guidance is provided
by the Church of England on how historic flags
should be treated and conserved, which is a highly
specialised skill. Inevitably, issues will arise from
time to time regarding the use of flags and banners
preserved in churches, and the Church has its own
internal system of jurisprudence, the Consistory
Court,** by means of which these can be resolved.
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Consumer protection law

The Consumer Protection from Unfair Trading Regu-
lations 2008* are part of a substantial body of law
which exists to regulate commercial activity and to
ensure that ethical standards are observed in the mar-
ketplace (in the widest sense of this term). Part of the
enforcement mechanism which underpins this is the
Advertising Standards Authority (ASA),*® which ex-
ists to protect consumers from misleading claims. It
publishes two codes, one for broadcast advertise-
ments and one for non-broadcasting advertising and
sales materials, which lay down rules for advertisers,
agencies, and media outlets to follow. These codes
are not law, but they constitute good practice, so evi-
dence of a bona fide intent to act in compliance with
them would normally be a valid defence against any
accusation of malpractice.

As far as the use of flags in advertisements is con-
cerned, the ASA’s advice is that marketers may fea-
ture national flags in their marketing communications
provided that by doing so they do not cause serious or
widespread offence or materially mislead consumers.
They must avoid falsely implying official recognition
or endorsement, they must take care not to imply a
misleading country of origin, and they must make
sure that they have any requisite permissions from
flag-owning bodies.

Diplomatic law

Flags are used on cars to identify vehicles occupied
by the official representatives of countries or organi-
sations. These are referred to as diplomatic flags and
are flown from miniature staffs affixed to the wings
of the car’s bonnet (or hood). In England, traffic
drives on the left, and a host official will normally sit
on the left-hand side of the rear seat, with a guest offi-
cial on the right-hand side. If the officials are from
different countries, or have different personal stand-
ards, their respective flags will be flown on whichev-
er side of the car they are seated.

As with so much of flag use in Britain, this is general-
ly a matter of custom and practice rather than law.
But the use of flags on diplomatic vehicles is in fact
expressly permitted by two international treaties. One
is the Vienna Convention on Consular Relations
1963, article 29 of which states that:
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“The sending State shall have the right to the use of
its national flag ... in the receiving State in accord-
ance with the provisions of this article ... The nation-
al flag of the sending State may be flown ... on the
building occupied by the consular post and at the en-
trance door thereof, on the residence of the head of
the consular post, and on his means of transport when
used on official business ... In the exercise of the
right accorded by this article regard shall be had to
the laws, regulations, and usages of the receiving
State.”

Article 20 of the Vienna Convention
on Diplomatic Relations 1961°*
makes similar provision in relation to
the heads of diplomatic missions.

British ambassadors have an official
flag, which consists of the Union Flag
defaced with the coat of arms of the
monarch, and it is this which is used
on their vehicles—though for obvious
reasons this is not normally to be seen
in Britain itself (fig. 26)

Figure 26. Ambassadorial flag.
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And finally ... land use planning law

Last, but far from least, is the body of legislation
which has easily the greatest relevance to vexillolo-
gists and to flag users generally. This is land use
planning law, and specifically the Town and Country
Planning (Control of Advertisements) Regulations
2007 (as amended in 2012 and in 2021).* These reg-
ulations range far more widely than flags and cover
all sorts of advertising including (for example) post-
ers promoting candidates in elections, advertisements
on balloons, and even advertisements in telephone
kiosks. But they are important to flag users because
they lay down that in England flags are treated as ad-
vertisements for the purposes of the planning regime,
to ensure that they do not impact adversely on safety
or amenity.

The government’s Department for Levelling Up,
Housing and Communities has helpfully published,
on-line, a document titled Flying flags: a plain Eng-
lish guide.”* This claims in its introduction that
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“Flags are a very British way of expressing joy and
pride—they are emotive symbols which can boost
local and national identities, strengthen community
cohesion and mark civic pride.”” Why this makes
them “very British” is not explained, since the same
could be claimed by almost any other country too,
such is the universal appeal of flags.

The guide goes on say that “The government wants to
see more flags flown, particularly the Union Flag ...
It is a symbol of national unity and pride. The gov-
ernment has recently issued guidance encouraging the
flying of the Union Flag on all UK government build-
ings throughout the year, alongside other national and
local flags. We are keen for local authorities and oth-
er local organisations to follow suit. We have made it
easier for the Union Flag to be flown alongside other
flags, so organisations can highlight their local identi-
ties, as well as their national identities, and celebrate
special days or events which champion civic pride.”

All flag-flying is subject to some standard conditions.
Space does not allow these to be described in detail,
but in summary all flags must:

e be maintained in a condition that does not impair
the overall visual appearance of the site,

e Dbe kept in a safe condition,

e have the permission of the owner of the site on
which they are displayed,

e not obscure official road, rail, waterway or air-
craft signs, and

e be removed carefully where so required by the
planning authority.

Subject to compliance with these standard conditions,
there are three categories of flag:

a) Flags which do not require planning consent.
These include any country’s national flag, the flag of
any international organisation of which Britain is a
member, the flag of any local authority or locality in
Britain or any administrative area outside Britain, any
flag of His Majesty’s forces, and the Armed Forces
Day flag.

b) Flags which do not require consent subject to com-
pliance with certain restrictions on their size, number,
positioning, and the height of their poles. These
include personal flags, corporate house flags, sports
club flags, the Rainbow flag, the flags of certain
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award schemes such as Investors in People and the
Blue and Green Flag Awards (for beaches and parks
respectively), and the NHS (National Health Service)
flag.

c) All other flags, which do require planning consent.

The inclusion in these lists of the Armed Forces Day
and NHS flags is somewhat surprising, since neither
has any formal existence or universally agreed design
and both violate the vexillographic presumption
against the use of lettering on flags (fig. 27).
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Figure 27. Flags of Armed Forces Day and the National Health Service.
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Figure 28. An English sporting fan’s car flags.

One fairly recent development in England is the habit
of football fans using flags on cars to display their
allegiance during international series (fig. 28). Why
many England fans choose to
add the name of their country to
its flag is not clear, since the
symbolism of the flag should
speak for itself. Legally speak-
ing, these flags are advertise-
ments, and the provisions of the
Town and Country Planning
(Control of Advertisements)
Regulations 39 apply, together
with the Road Vehicles
(Construction and Use) Regula-
tions 1986*' which prohibit the
attachment of anything which
may obscure the driver’s view

of traffic ahead or which may constitute a danger to
pedestrians or other road users.
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FLYING FLAGS
IN THE
UNITED KINGDOM

29. (EEREIREFESRS ) EHEIRFT the Institute and the Parliamentary

Drivers are advised: “When positioning a flag for
display, it’s essential to ensure it doesn’t impede a
driver’s visibility, as this could spell trouble on the
road. Flags should be placed in such a way that they
do not obstruct the driver’s view of windows or rear-
view mirrors, minimizing the risk of accidents.”

“Furthermore, it’s crucial to consider the potential
impact on other drivers; a flag blocking their view or
causing distractions could lead to hazardous situa-
tions. Therefore, careful placement and consideration
of flags are paramount to maintaining safety for all
road users.” * Examples of situations in which this
advice has not been closely followed are not hard to
find.

Good practice protocols

This is as far as the law goes in England, and it may
be thought probably to be far enough. But it does not
cover a whole range of other questions which can and
do arise in the use of flags. These include the order
of precedence and positioning when multiple flags are
flown together, the raising and lowering of flags, the
flying of flags from yardarms, the carrying of flags in
processions, the hanging of flags vertically, the flying
of multiple flags on a single pole,
the use of flags as palls on coffins,
the flying or painting of flags on
vehicles including aircraft, the use
of flags as shoulder patches on uni-
forms, the use of pennants, the half-
masting of flags as a sign of mourn-
ing, and the proper care and dispos-
al of flags.

Fortunately, help is at hand, because
the well-established but non-
statutory protocols governing all of
these matters are set out in the
booklet Flying Flags in the United
Kingdom,” authored by Graham
Bartram (the Flag Institute’s Chief
Vexillologist) (fig. 29). It is pub-
lished under the joint auspices of

Flags and Heraldry Committee and
is downloadable free of charge from
the Institute’s website.

BINE -

Figure 29. Flying Flags in the United
Kingdom, a Flag Institute publication.
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A closing thought

The picture of the Red Arrows planes with a rather
jazzed up version of the Union Flag on their tails may
be indicative of something rather more profound
when it comes to the attitude of British people in gen-
eral towards their national flag (other than in North-
ern Ireland, where its use has strong political over-
tones). We have very few laws regulating its use,
except by the military, and even those which do exist
have been adopted on a rather ad hoc basis, are not all
widely known and are certainly not rigidly enforced.
So one can see examples of it being used as a design
element in all sorts of ways, as these images serve to
illustrate. And you can see the same mentality behind
the carrier bag from a well-known British chain store,
which is seeking to advertise its support for British
fruit growers.

What these examples demonstrate, I think, is that the
British generally have a quite relaxed attitude towards
this emblem. Whether that attitude can properly be
characterised as mature is a matter of opinion. If you
were to burn a Union Flag in the street, or otherwise
desecrate it, in England such conduct might be re-
garded by many people as being in poor taste, but
certainly not criminal unless you were deliberately
seeking to commit a breach of the peace. The flag’s
been around for more than 400 years and is therefore
largely taken for granted. (fig. 30).

Further examples show its informal use—of a (then)
future British prime minister being hung out to dry, of
ladies spectating at a royal wedding, and of an airport
at which one is invited to walk over the flag in order
to enter the country. I do wonder—and I simply offer
this as a possible topic for debate—why it is that
some other countries appear to invest these emblems
with deeper symbolism and therefore choose to have
laws requiring their flags to be treated rather more
reverently? It may be that there is a paper on this
somewhere out there in academia, which I’ve not dis-
covered, but if not, I think there’s at least a master’s
degree awaiting whoever who is prepared to write a
thesis exploring different countries’ attitudes to their
respective flags, and what insights these offer into
their collective personalities. It’s an idea which at
least merits discussion.
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Figure 30. Contemporary examples of British flag use.
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